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Dear Counsel :

The matter before the Court is Chapter 7 Trustee John S.
Lovald’'s (“Trustee Lovald”) notion for summary judgnent. This
is a core proceeding under 28 U.S.C. 8 157(b)(2). This letter
deci sion and acconpanying order shall constitute the Court’s

findings and conclusions under Fed.R Bankr.P. 7052. As set
forth below, Trustee Lovald s notion will be granted.
Summary. The relevant facts are set forth in detail in the

Court’s March 30, 2005 Decision Re: Def endant’ s Motion for
Sunmmary Judgnment and need not be repeated herein.

Foll owi ng the entry of the Court’s March 30, 2005 Order, on
May 12, 2005, Trustee Lovald filed a notion for summary
judgment. On May 24, 2005, he filed a brief in support of his
notion. On June 8, 2005, Defendant AGA, Inc. (“AGA") filed a
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brief in opposition to Trustee Lovald s notion.! On June 13,
2005, Trustee Lovald filed a reply brief in further support of
hi s noti on.

The matter was taken under advi senment.

Di scussi on. In considering Trustee Lovald s notion, the
Court is guided by the sane | aw that governed its consideration
of AGA's earlier notion for summary judgnment. That lawis also
set forth in the Court’s March 30, 2005 Decision Re:
Def endant’ s Motion for Summary Judgnent and need not be repeated
her ei n.

Pursuant to 11 U. S.C. 8§ 549(a), “the trustee may avoid a
transfer of property of the estate . . . that occurs after the
commencenent of the case . . . and . . . that is not authorized
under [the Bankruptcy Code] or by the court.”

Section 549 of the Bankruptcy Code provides that a
trustee may avoid a transfer of property of the estate
that occurs after the commencenent of the case and
that is not authorized. Section 549(a) involves a
four-part inquiry. The trustee nust show that: (1)
after commencenent of the bankruptcy in question; (2)
property of the estate; (3) was transferred; and (4)
the transfer was not authorized by the bankruptcy
court or by a provision of the Bankruptcy Code.

Nel son v. Kingsley (In re Kingsley), 208 B.R 918, 920 (B. A P.
8th Cir. 1997) (citations omtted).

In this case, there is no dispute that AGA withheld and
retai ned $101, 710. 21 after conmencenent of Debtors’ bankruptcy
case. Debtors’ bankruptcy case was commenced on June 24, 2002.
AGA wi t hhel d and retained the first $3,240.00 of the $101, 710. 21
on Septenber 25, 2002.

There |i kewi se can be no dispute that the $101, 710. 21 was
property of the estate, 11 U S.C. 88 1207(a) and 541(a)(6), or
t hat AGA's withholding and retaining the $101,710.21 was in
fact a transfer (or nore accurately, a series of transfers). 11
US C 8§ 101(54).

Finally, pursuant to the Court’s October 8, 2002 Order
Approving Stipulation for Prelimnary Use of Cash Coll ateral

1 On that sane date, AGA also filed an application for
payment of an adm nistrative expense. That application is
currently pendi ng.
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Debt ors were authorized to use $30,000.00 to pay storage fees
for the grain AGA sold on their behal f. However, none of the
ot her transfers were authorized by the Court or by a provision
of the

bankruptcy code. Inits brief in resistance to Trustee Lovald’s
nmotion, AGA argues that its wi thholding and retaining the pre-
petition charges “may be better viewed as a matter of setoff.”
However, AGA did not raise this argunent in its answer. Thus,
it is not properly before the Court. Moreover, nothing in the
record suggests that either AGA or Debtors in fact believed AGA
was exercising a right of setoff at the tinme of the transfers.
I n addi ti on, AGA has not taken the appropriate steps to exercise
any right of set-off it may have had (or may still have), see 11
U.S.C. 88 362 and 553, and the instant adversary proceeding is
not the appropriate nmechani smfor exercising any such right.

Trustee Lovald may therefore avoid all of the transfers,
with the exception of the $30,000.00 transfer that was
aut horized by the Court. AGA shall pronptly remt the sum of
$71,710.21 to Trustee Lovald.?

Dependi ng on the outconme of AGA' s pending application for
paynment of an adm nistrative expense in the bankruptcy case and
the liquidity of the bankruptcy estate, Trustee Lovald my, of
course, ultimately return sonme portion of the $71,710.21 to AGA
However, wuntil that time, Trustee Lovald is the appropriate
party to retain possession of those bankruptcy estate funds.
See 11 U.S.C. § 704(1) and (2).

The Court will enter an appropriate order.

Si ncerely,

.-‘a-

I'rvin N Hoyt
Bankr uptcy Judge

| NH: sh
cc: case file (docket original; serve parties in interest)

2 This sum represents the pre-petition charges of
$47,573.50, the finance <charges of $3,324.87, and the
unaut hori zed post-petition charges of $20,811.84 ($50,811.84
| ess the $30, 000.00 authorized by the Court). The Court does
not agree with AGA that the $30,000.00 nay be applied against
the pre-petition charges. Not hing in the Court’s October 8,
2002 Order Approving Stipulation for Prelimnary Use of Cash
Col | ateral suggests that such a credit against AGA's pre-
petition claim against Debtors was considered, nuch |Iess
aut hori zed.



